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RECENT AMERICAN DECISIONS. 

In the District Court of the United States. Northern District of 
Ohio. March Term, 1860. 

ROBERT R. FOX, THEODORE POLHEMUS, ABRAHAM D. POLHEMUS AND 
RICHARD VAN WYCK, VS. THE REVENUE CUTTER NO. 1. 

1. The assignment, by the builders of a vessel, of the moneys to become due on the 
building contract, invests the assignee with no such proprietary interest as will 
enable him to appear as claimant and defend. 

2. The purchase by the government of a vessel for the revenue service, does not 
divest the same of valid liens existing at the time the title was acquired. The 
government takes cum onere, and the liens may be enforced by the ordinary 
methods. 

3. Admiralty and maritime jurisdiction possessed by the District Courts of the 
United States, on the western lakes and rivers, under the Constitution and Act 
of 1789, is independent of the Act of 1845, and unrestricted thereby. 

This was one of some thirty or more separate libels filed by these 
libellants, and others, against Revenue Cutters numbered (originally) 
One, Two, Three, Four, Five, Six, built by Merry & Gay, ship 
builders, at Milan, Ohio under contract with the Government, in 
1858, and designed for service on the western lakes. 

The libels, respectively, were for materials furnished the builders 
for the construction of these vessels, and were founded upon liens 
acquired under the Mechanics Lien Law of Ohio. 

Pleas to the jurisdiction were interposed by the United States 
District Attorney, Hon. Geo. W. Belden, in behalf of the Govern- 
ment, and by Hon. R. P. Spalding on behalf of Andrews & Otis, 
claiming, 1st, that these vessels, by a true construction of the con- 
tract between the builders and the government, belonged to the 
government ab initio, and that if so no lien attached, as liens could 
not be acquired against government property, and because in order 
to come within the provisions of the statute relied upon, the materials 
must have been furnished by virtue of a contract with the then 
owners of the vessels ; and 

2d. That the government having taken possession of the cutters 
before these proceedings were instituted, the liens, if any existed, 
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were cut off, or at all events could not be enforced by seizure of 
public property. They cited 2 Dodson, 103, 451 ; 3 Hall, Amer. 
L. R. 128 ; Bees Ad. 112—422 ; 1 Dal. R. 77 ; 7 Cranch, 439 ; 
7 Eng. C. L., 434; 4 Howard, 20, 286. 

Willey $ Carey, contra, for the libellants, claimed 

1st. That Andrews & Otis having no proprietary interest in the 
vessels, but only in a portion of the contract price, by assignment 
from the builders, could have no such persona standi in judicio as 
■would entitle them to be recognized as claimants. 

2d. That the vessels continued to be the property of the builders 
until they were completed and delivered to the officers of the gov- 
ernment, and by them accepted — that where anything remains to 
be done before the sale of personal property is complete, no title 
passes. They cited Long on Sales, 267 ; Ohitty on Contracts, 
375-8; 2 Green. Ev., 528; 6 East., 614; 15 J. R., 319; 21 
Pick, 384 ; 2 Wend. 135 ; Story on Con., Sec. 18, Story on Sales, 
Sec. 296; 2 Kent, p. 496. 

3d. That although the cases cited might establish the doctrine 
that liens could not be acquired against public property, yet that 
if such liens existed at the time the property was acquired by the 
government, they were not thereby divested or discharged. They 
cited 3 Sumner, 308: Curtis' Mer., Sec. 317 ; 9 Whea., 409; 1 
Dal, 77 ; Arg. of Attorney General, page 82. 

In overruling the pleas to the jurisdiction, the opinion of the 
court was delivered by 

Wilson, J. This is a proceeding in rem, to recover the value of 
materials furnished by the libellants in the building of a vessel, 
which at the time of its seizure, in this suit, was owned by the United 
States, and in the use of the revenue service. 

The account as it appears itemized in the schedule, accrued at 
various periods between the 22d day of November, 1856, and the 
15th day of June, 1857. The materials were supplied to Merry & 
Gay, of Milan, who were contractors with the United States (through 
the Secretary of the Treasury) for the building of six revenue cut- 
ters for the revenue service of the government. 
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The Ubellants claim the right to this proceeding in the admiralty 
by virtue of a lien acquired' by them upon the vessels under the 
statute laws of Ohio, of March 11th, 1843, and the act amendatory 
thereto, passed March 12, 1853. 

The first parties who seek to be admitted upon the record, to 
defend as claimants, are Andrews & Otis. They were bankers at 
Milan, and (it is said) furnished Merry & Gay a large sum of money 
to aid in the construction of these vessels, taking as security there- 
for, on the 1st of August, 1857, all Merry & Gay's demands and 
claim upon the government by virtue of said contract of building, 
and also any and all interest they might then have in the vessels. 

The second claimant is the government of the United States, 
which, by the District Attorney, has filed its claim to the absolute 
ownership of the property, and has also answered, setting forth 
among other things, that the vessel in question, at the time of its 
seizure by process in this suit, was a public armed vessel of the 
United States, actually employed in the revenue service of the gov- 
ernment ; and it is insisted, in the answer filed by the District 
Attorney, that the vessel being so owned and employed, is exonera- 
ted and discharged from all liens of individuals which accrued 
during her construction, and is also exempt from seizure upon pro- 
cess in rem in the admiralty, to enforce the lien thus acquired. 

The first point we are called upon to consider is, whether An- 
drews & Otis have the kind of interest in the suit requisite to 
establish a " persona standit in judicio." 

It is not sufficient to entitle a party to intervene and defend, 
when it is simply shown that he has an interest in the question liti- 
gated. He must have rights in the vessel itself, that is, an owner- 
ship either general or special in the property, or such a claim as 
operates directly upon it, by way of a lien statutory or maritime. 
Hence it is necessary to inquire into the sort of interest, if any, 
acquired by Andrews & Otis in the revenue cutter seized in this 
suit. And for this purpose we must examine some of the terms of 
the contract entered into by and between the United States and 
Merry & Gay, for the construction of these vessels, and the subse- 
quent assignments of the latter to the United States and to An- 
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drews & Otis, with reference to the respective dates and the purposes 
of those assignments. 

The contract for building the vessels bears date Nov. 17, 1856. 
By its terms, Merry & Gay were to construct, equip, and deliver 
afloat to the United States, six cutters of 50 tons burthen each. 
They were to furnish the labor and materials for the building and 
equipment, at their own expense ; and it was further stipulated, that 
on each of said cutters being so far advanced as to be planked, 
ceiled, and decks laid, the government should pay $2,025 to Merry & 
Gay, they executing an assignment of said vessels as a further secu- 
rity for said advances, and upon completion and delivery, agreeably 
to the terms of the contract, a final payment of $2,025 for each, 
was to be made in full satisfaction. 

On the 25th day of April, 1857, Merry & Gay received from the 
United States $2,025, the first instalment provided for in said 
agreement, and thereupon executed and delivered to the govern- 
ment agent, for the benefit of the United States, a full and uncon- 
ditional assignment and transfer of their interest in said cutter 
No. 1, which assignment was duly filed by said agent in the Clerk's 
office of the township of Milan, but, nevertheless, was so received 
and filed as a mortgage security for the advance made. 

On the 8th of September, 1857, the said six revenue cutters hav- 
ing been fully finished and equipped by Merry & Gay, (and who up 
to that time had retained exclusive possession and control of them,) 
were delivered by the contractors to the government agent, and 
accepted by him in full satisfaction of the fulfillment of the contract 
to the government on the part of Merry & Gay. 

By an instrument of writing, bearing date August 1st, 1857, 
Merry & Gay assigned and set over to Andrews & Otis, all their 
interest in said cutters, and all claim to the second instalment due 
them from the United States, under the contract of 17th Nov. 1856, 
being the sum of $12,150 ; and on the 4th of September, 1857, a 
like assignment was made of a further claim against the United 
States of $14,000, being the amount allowed by the government to 
Merry & Gay for extra work and materials. 

Upon this statement the whole transaction in relation to the con- 
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struction, title and incumbrances upon said cutter No. 1, it is as 
difficult for us to perceive any lien acquired by Andrews & Otis 
upon the vessel as it is to find in them any right of property to it. 
By the assignment of August 1st, 1857, Andrews & Otis obtained 
no other lien than that possessed by Merry & Gay. It is not pretended 
that the latter ever acquired any lien by virtue of the local laws. 
Nor, in my opinion, was any conferred by the general maritime law. 
The vessel was built at Milan in the State of Ohio, which place, to all 
intents and purposes was her home port. The United States could 
not, in any sense, be deemed a foreign contractor. And under the 
decision of the Supreme Court of the United States in the case of 
the People's Ferry Co. of Boston vs. Joseph Beers et al, 20 How. 
393, pronounced at the December term, 1857, a contract for build- 
ing a domestic ship cannot be regarded as a maritime contract. The 
court in that case say, "the contract is simply for building the hull 
of a ship, and delivering it on the water. She was constructed and 
delivered according to contract. The admiralty jurisdiction is limit- 
ed to contracts, claims and services purely maritime, and touching 
rights and duties appertaining to commerce and navigation." And 
the court adopt the language of Judge Hopkinson, used in 1781, and 
declare, as respects ship-builders, that " the practice of former times 
doth not justify the Admiralty's taking cognizance of their suits. 

In that case the court advanced still further in restricting maritime 
liens upon what was declared to be without the jurisdiction of the 
Admiralty, in Pratt vs. Reed, 19 How. 359. The case decided by 
the Supreme Court at the late December term, was simply one where 
a vessel' owned in New Jersey was built in that State by the libel- 
ants, on credit, and without any express pledge of the vessel for 
the debt, and where no lien was provided or secured by the local 
law. And the court say, in the opinion delivered, that " the ques- 
tion presented involves a contest between the State and federal 
governments. The latter has no power or jurisdiction beyond what 
the constitution confers. The contest here (say the court) is not so 
much between rival tribunals as between distinct sovereignties claim- 
ing to exercise power over contracts, property, and personal franchi- 
ses. What were meant in 1789 by " cases of admiralty and mari- 
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time jurisdiction," must be meant now. What was reserved to the 
States to be regulated by their own institutions, cannot be right- 
fully infringed by the general government, either through its legis- 
lative or judiciary department." 

It is our purpose to dispose of questions of admiralty law in subor- 
dination to the judgments and decisions of the Supreme Court of 
the United States, how much soever those decisions may vary from 
the rules of law previously established by maritime courts upon the 
same subject. Under its decisions, and the principles of law enun- 
ciated by that court, the contract between Merry & Gay and the 
United States was not a maritime contract. Nor did the money 
advanced by Andrews & Otis for the building of these revenue cut- 
ters impose a maritime lien which attached to the vessels. 

It is clear, then, that Merry & Gay having no lien by virtue of 
the contract for building, none was transferred by their assignment 
to Andrews & Otis. It is equally clear that the assignment to 
Andrews & Otis did not, nor was it intended to pass the legal title 
to the property. The purpose of the assignment was to transfer to 
the assignees the unpaid claim upon the government. It was the 
palpable intention to give the assignees all the rights to the claim, 
and the facilities for its collection, that the assignors possessed. 
Merry & Gay retained the property, finished the construction of the 
vessels and exercised exclusive ownership over them, until they were 
delivered over to the government agent on the 8th of September, 
1857. 

So far, then, as Andrews & Otis are concerned, they have neither 
a jus ad rem nor a jus in re, and consequently cannot be admitted 
upon the record as claimants to defend in this suit. 

We proceed to the other branch of the case, and inquire, whether 
a vessel owned by the United States, and actually employed in the 
revenue service, is exonerated and discharged from all liens of indi- 
viduals which accrued before the government obtained title, and 
whether it is consequently exempt from seizure upon process in rem 
in the admiralty, to enforce such lien. 

It is not deemed necessary to discuss the point as to the time 
when the United States acquired title to this revenue cutter. We 
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are satisfied from an examination of the contract between the gov- 
ernment and Merry & Gay, that the title was in the latter until the 
vessel was completed and delivered to the government agent in 
September, 1857, and received and accepted by him in fulfillment 
of the terms of the contract. Nor is it necessary to inquire into the 
character and effect of the assignment to the government of Merry 
& Gay's interest in the vessel, which was made on the 25th day of 
April, 1857. Nor do we understand it to be seriously controverted 
by counsel, that the libellants acquired a valid lien under the State 
law, while the vessel was owned and in the possession and control 
of the builders. 

We have, then, the naked proposition presented, of the extinction 
of a valid lien upon a vessel by the acquisition of title to it by the 
government, and its use in the revenue service. This i3 not a case 
of contract for supplies to the United States. The position taken by 
counsel in the argument, and the authorities cited by them, in sup- 
port of it, that in contracts for supplies, or repairs for government 
ships, no lien can be presumed to exist, does not reach the real ques- 
tion, the solution of which is decisive of this controversy. In that 
class of cases, Mr. Justice Story well remarked in United States vs. 
Wilder, 3 Sumner, 310, " that there may be a just foundation for 
a distinction as to liens between the case of the government and 
that of a mere private person. It may perhaps be justly inferred 
in many cases, from the nature of certain contracts, and employments 
and services of the government, that no lien attaches thereto. For 
example, it may be true that no lien exists for repairs of a public 
ship, or for materials furnished therefor, or for wages due the crew ; 
or for work and labor performed on the arms, artillery, camp equip- 
age, and other warlike equipments of the government. In such cases 
the nature and use of the articles, as the means of military and naval 
operations, may repel any notion of a lien grounded upon the obvious 
intention of the parties." And the reason is, that when the con- 
tract is made with the government, the presumption of the law shoul.1 
be, that the credit was given solely to the government without any 
reliance, as a security, upon such implements of military and naval 
warfare. The argument ab inconvenienti has no force, except in 
30 
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that class of cases where the contract is made directly with the 
government, and where, from public policy, the materials are deemed 
to be supplied and the labor performed upon the credit of the nation, 
the reliance for payment resting solely upon its justice and good 
faith. But in relation to the rights of the government and the immu- 
nities of property purchased by it, whether real or personal, a very 
different rule of law obtains, founded upon equally sound reasons. 
If property is obtained by purchase, the government acquires no 
better title than that possessed by its vendor. If the property is 
legally incumbered by morgtgage or other liens, the transfer of title 
does not divest it of those incumbrances. In this respect the govern- 
ment stands upon the same footing as that of individuals. In con- 
troversies in courts of justice, involving the rights of property, it 
has no muniments of title sanctified by sovereignty which should 
exempt it from the rules of law governing individuals in like cases. 
No well considered case can be found any where, which declares 
that bare possession of property by the government, when wrong- 
fully obtained, of necessity changes the title and vests it in the 
sovereignty, or if justly obtained, that such possession extinguishes 
the lawful liens of individuals upon it. Such a doctrine would be 
monstrous, and an anomaly in a nation whose government is one of 
just laws, and whose constitution declares that " private property 
shall not be taken for public use without just compensation." 

In the case at bar, there is no privity of contract between the 
libellants and the government of the United States. The transac- 
tion was with, and the credit given to, Merry & Gay, and security 
for the debt obtained by a lien upon the vessel under and by virtue 
of the law of the sovereign State of Ohio. The sovereignty, which 
by just and constitutional law imposes and secures the lien, will 
recognize, and if need be, may by law enforce the remedy. This 
remedy, however, may be obtained by proceedings in a court of 
admiralty under the 12th rule prescribed by the Supreme Court of 
the United States; which rule provides " that in all suits by material 
men for supplies or repairs, or other necessaries for a foreign ship, 
or for a ship in a foreign port, the libellant may proceed against the 
ship and freight in rem, or against the master or owner alone in 
personam, and the like proceedings in rem shall apply in cases of 
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domestic ships, where by the local law a lien is given to material 
men for supplies or other necessaries." 

Entertaining these views, the exceptions of the libellants to the 
claim and answer of Andrews & Otis, are sustained, and the excep- 
tions of the United States to the libel are overruled. 

This cause again came on to be heard on a further objection to the 
jurisdiction, and on the merits. 

Belden and Spalding, for the respondent, on the evidence, 
claiming — 

1st. That credit was given to the builders, and not in any manner 
to the vessels. 

2d. That the liens, if any attached, had been waived by the sub- 
sequent transactions of the parties. 

And it was further claimed, that these vessels, not being "en- 
rolled and licensed for the coasting trade," or employed in the busi- 
ness of commerce and navigation," &c, were not within the pur- 
view of the Act of Congress of February 26, 1845, and were 
therefore not the subjects of admiralty jurisdiction. 

Willey and Cary, contra, for the, libellants, insisted — 

1st. That it is no objection that credit is given to several vessels 
collectively, and not to each separately, provided that which actually 
entered into the construction of each can be afterwards ascertained. 
7 Watts & Serg. 381 ; 13 Pa. S. Rep. 167 ; 17 idem, 234. The 
Kiersage, 2 Curtis, 253; 2 Ohio S. R. 114. 

2d. That under the Mechanics' lien law, no proof of credit being 
given to the structure is required, 18 Ohio R. 202. 

3d. Negotiable paper received is no payment or waiver of lien. 
3 McL. R. 265; 4 idem, 128; The Fashion, New. R. 52; 6 McL. 
472 ; The barque Ohausen, 2 Story, 455 ; The sch. Active, 2 Olcott, 
286 ; Flanders Shipp. 341, 374 ; Ware, 185, Davies, 112 ; Sutton 
vs. The Albatross, 1 Am. Law Reg. 87. Giving credit is no waiver. 
1 Sumn. 73; Davies, 112. Must be clear evidence that lien is 
waived. Newberry R. 55; 2 Story, 468; Davies, 112. Always 
the presumption that new securities are taken merely as auxilliary. 
Davies, 114, 119 ; 5 Phil. Ev. 3 ed., C. & H's Notes, 234. 
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4th. That section 2 of article 3 of the constitution, confers admi- 
ralty jurisdiction upon the federal courts, and section 9 of the 
judiciary act of 1789, assigns this jurisdiction to the District 
Courts. 

The jurisdiction thus granted is without limitation, so far as ordi- 
nary seizures are concerned, for it will be found, on inspection, that 
the language which follows this grant of jurisdiction, and which 
refers to seizures made on waters navigable from the sea, &c, is 
limited to "seizures under laws of impost, navigation or trade." 
The steamboat Magnolia, 20 Howard 309, Mr. Justice Daniell. 

Hence, as no such limitations as are contained in the act of 1845, 
existed at the time the constitution was adopted, it follows, that 
under the constitution, as construed in 12 Howard 443, and the 
Act of 1789, general original admiralty and maritime jurisdiction was 
possessed by the District Courts upon the lakes and rivers as well 
as upon the seaboard, before this act of 1845 was passed, and this 
without any limitation, except as to "seizures under laws of 
impost," &c. 

The whole question, then, is narrowed down to this : Is the Act 
of 1845 to be treated as a restraining statute, or as merely cumu- 
lative to the Act of 1789 ? In other words, is an Act passed for the 
purpose, as avowed in its title, of " extending the jurisdiction of the 
District Courts," to be so construed as to limit and abridge the 
jurisdiction they already possessed ? 

A later act cannot repeal or modify a prior one, except by express 
terms, or necessary implication, and this implication must be founded 
upon a clear repugnancy of the latter with the former statute. See 
authorities on the interpretation of statutes, collated in Curwen's 
Revised Laws of Ohio, 13, 17 ; 15 Ohio R. 65 ; 3 Hill, 41 ; 15 J. R. 
220, 16 Peters, 362 ; 3 Howard, 646. Hence the Act of 1845 is to 
be treated merely as cumulative, and in fact superfluous, not as 
restrictive or abridging ; and if so, the objection that these vessels 
were not enrolled and licensed, or engaged in commerce and navi- 
gation, is of no avail, because no such limitations exist in the 
statute of 1789, which, as we have seen, stands unaffected by the 
Act of 1845. 
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The opinion of the court was delivered by 

Wilson, J. — The most important matter for consideration in this 
case is involved in the question of the jurisdiction of the court over 
the vessel seized, as the record shows such vessel was not enrolled 
and licensed for the coasting trade, or engaged in the business of 
commerce and navigation between different States. 

This inquiry, more properly, should have been disposed of at the 
inception of proceedings in the cause, but its great practical import- 
ance has induced us to reserve the point for decision till the final 
hearing. 

The question of jurisdiction arises upon the construction of the 
9th section of the judiciary act of 1789, (vol. 1, stat. 76,) and the 
legal effect to be given to the act of 26 February, 1845, (5 vol. 
stat. 726.) 

It is claimed by the counsel for the respondent, that this vessel not 
being enrolled and licensed for the coasting trade, or employed in busi- 
ness of commerce and navigation, &c, was not within the purview 
of the act of 1845, and, consequently, was not subject to admiralty 
process in rem in the District Court of the United States. 

The consideration of this branch of the case demands a careful 
examination of the Constitution of the United States, and the acts 
of Congress by which admiralty jurisdiction is conferred upon the 
federal courts. 

Section 2, article 3, of the constitution, declares that the judicial 
power of the United States shall extend to all cases of admiralty 
and maritime jurisdiction. 

The 9th section of the judiciary act of 1789 provides, that " the 
District Courts shall have exclusive original cognizance of all civil 
causes of admiralty and maritime jurisdiction, including all seizures 
under laws of impost, navigation, or trade of the United States, when 
the seizures are made on waters which are navigable from the sea 
by vessels of ten or more tons burthen, within their respective dis- 
tricts, as well as upon the high seas." 

In the case of Jackson et al. vs. Steamboat Magnolia, 20 How. 
R. 298, Mr. Justice Grier, in delivering the opinion of the court, 
says, that " before the adoption of the present constitution, each 
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State, in the exercise of its sovereign power, had its own court of 
admiralty, having jurisdiction over the harbors, creeks, inlets, and 
public navigable waters connected with the sea. 

This jurisdiction was exercised not only over rivers, creeks and 
inlets, which were boundaries to or passed through other States, but 
also when they were wholly within the State. Such a distinction 
was unknown. Nor had these courts been driven from the exercise 
of jurisdiction over torts committed on navigable waters within the 
body of a county, by the common law courts. 

When, therefore, the exercise of admiralty and maritime jurisdic- 
tion over its public rivers, ports and havens, was surrendered by each 
State to the Government of the United States, without any excep- 
tion as to subjects and places, this court cannot interpolate into the 
constitution, or introduce an arbitrary distinction which has no 
foundation in reason or precedent." 

It had been previously held by the same high authority 12 How. 
It. 444, that, " there is nothing in the ebb and flow of the tide that 
makes the water peculiarly suitable for admiralty jurisdiction, nor 
anything in the absence of the tide that renders it unfit. If it is 
public navigable water on which commerce is carried on between 
different States or nations, the reason for the jurisdiction is precisely 
the same. And if a distinction is made on that account, it is merely 
arbitrary, without any foundation in reason, and contrary to it." 

The Chief Justice, in the case of the Genesee Chief, with a just 
and comprehensive view of the rights and necessities of the people 
in the States bordering upon. the lakes, declares, that "courts of 
admiralty have been found necessary in all commercial countries, 
not only for the safety and convenience of commerce and a speedy 
decision of controversies when delay would be ruin, but also to 
administer the laws of nations in a season of war, and to determine 
the validity of captures, and questions of prize or no prize, in a judi- 
cial proceeding. And it would be contrary to the first principles 
on which this Union was founded, to confine these rights to the 
States bordering on the Atlantic and to tide water rivers connected 
with it, and deny them to the citizens who border on the lakes and 
the great navigable streams of the Western States. Certainly such 
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was not the intention of the framers of the constitution ; and if such 
be the construction finally given to it, it must necessarily produce 
great public inconvenience, and at the same time fail to accomplish 
one of the great objects of the framers of the constitution, that is, 
perfect equality in the rights and privileges of the citizens of the 
different States, not only in the laws of the general government, but 
in the mode of administering them." 

This exposition, by the Supreme Court, of the power given in the 
constitution to the general government over all cases of admiralty 
and maritime jurisdiction, is conclusive, that Congress has authority 
to confer this jurisdiction upon the federal courts, to the full extent 
of power possessed by the judges of the vice-admiralty courts in 
this country under the colonial system, and the State admiralty 
courts under the confederation ; and that this jurisdiction is not 
affected by the restraining statutes of Richard II and Henry IV of 
England. 

The next inquiry is, whether Congress, in framing the 9th section 
of the judiciary act, failed to carry out this great purpose of equality 
in the laws of the United States, and the mode of administering 
them in all the States of the Union, without any exception as to the 
subjects and places. 

The first clause of the section quoted, provides that " the District 
Courts shall have exclusive original cognizance of all civil cases of 
admiralty and maritime jurisdiction." 

This provision is complete in itself, and invests the District Courts 
with absolute admiralty and maritime jurisdiction, without any 
restriction as to the powers conferred, or any limitation as to the 
subjects and places for the exercise of those powers : And unless 
the succeeding clause in this 9th section was intended to restrict the 
former, then there ean be no doubt of the authority of the District 
Courts to exercise, by virtue of the statute, admiralty jurisdiction 
over vessels upon the waters of the great lakes. 

We again quote the language of the succeeding clause, to wit : 
" including all seizures under laws of impost, navigation or trade of 
the United States, when the seizures are made on waters which are 
navigable from the sea by vessels of ten or more tons burthen, 
within their respective districts, as well as upon the high seas." 
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The statute, by words of well defined meaning, in the first clause 
confers upon the District Courts admiralty and maritime jurisdic- 
tion. In the second clause, it confers upon the District Courts juris- 
diction of a class of common law cases, over which courts of admi- 
ralty had never before taken cognizance. 

In England, seizures tinder the laws of imposts were peculiarly 
cognizable in the Court of Exchequer under the authority and pro- 
cess of the common law. Cases of forfeiture for breaches of the 
revenue laws were cognizable in the Exchequer upon information, 
though seizure was made upon navigable waters ; and the question 
of fact, on which the forfeiture arose, was always tried by a jury. 
And such also was the course of procedure in the Exchequer, for 
the violation of the navigation laws. In the case of the Attorney 
General v. Jackson, Bunb. R. 236, the seizure was of a vessel for 
the breach of the " act of navigation," and the proceeding was by 
information and trial by jury, according to the course of the com- 
mon law. 

Congress, in the exercise of its authority, under the Constitution, 
to establish the federal courts, did not see fit to create a Court of 
Exchequer. It established the Supreme, Circuit and District Courts, 
and defined their powers. It was competent to give to either of 
them the administration of the laws relating to imposts, navigation 
and trade. It was given to the District Courts, to be exercised 
within their respective districts, when seizures should be made on 
waters which are navigable from the sea by vessels of ten or more 
tons burthen. This authority and its limitation, had reference to 
the exigencies of the foreign trade of the country, and to the en- 
forcement of revenue laws relating to imposts. It was doubtless 
supposed that vessels, employed in the foreign trade and navigating 
the ocean, would exceed ten tons burthen, and that in carrying on 
the commercial operations of the country, sueh vessels would enter 
the rivers, inlets and bays, whose waters are navigable from the 
sea. 

The giving to the District Courts cognizance over this class of 
common law cases, was not essential, nor was it intended to give 
strength to the admiralty powers previously conferred. The juris- 
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diction of the court over one class of cases has no necessary con- 
nection with the jurisdiction over the other. And hence, hy no rule 
of construction, can the limitation of the jurisdiction of the court 
over seizures, under laws of imposts, made upon waters navigable 
from the sea, be held to limit the jurisdiction of the court in the 
exercise of its powers in admiralty and maritime cases. A con- 
trary rule of construction would make the statute an instrument of 
injustice, and defeat the great purpose of the Constitution, as inter- 
preted by the Supreme Court of the United States. 

We hold, then, that by virtue of the 9th section of the judiciary 
act of 1789, the District Courts of the United States have precisely 
the same admiralty jurisdiction upon the great lakes as upon the 
navigable waters of the seaboard ; and that the maritime law has 
the same application to cases upon these inland seas, as it has to 
those on tide waters. 

We now proceed to examine and consider the operation and legal 
effect of the act of February 26, 1845. 

This law provides, that " the District Courts of the United States 
shall have, possess, and exercise the same jurisdiction in matters of 
contract and tort, arising in, upon, or concerning steamboats and 
other vessels of twenty tons burthen and upwards, enrolled and 
licensed for the coasting trade, and at the time employed in busi- 
ness and commerce and navigation between ports and places in dif- 
ferent States and Territories upon the lakes and navigable waters 
connecting said lakes, as is now possessed and exercised by the 
said courts in eases of the like steamboats and other vessels em- 
ployed in navigation and commerce upon the high seas, or tide 
waters, within the admiralty and maritime jurisdiction of the United 
States ; and in all suits brought into such courts, in all such mat- 
ters of contract or tort, the remedies and the forms of process, and 
the modes of proceeding, shall be the same as are or may be used 
by such courts in cases of admiralty and maritime jurisdiction ; and 
the maritime law of the United States, so far as the same is or may 
he applicable thereto, shall constitute the rule of decision in such 
suits, in the same manner, and to the same extent, and with the 
same equities, as it now does in cases of admiralty and maritime 
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jurisdiction ; saving, however, to parties the right of trial by jury 
of all facts put in issue in such suits, where either party shall 
require it ; and saving also to the parties the right of a concurrent 
remedy at the common law, when it is competent to give it, and any 
concurrent remedy which may he given by the State laws, where 
such steamer or other vessel is employed in such business of com- 
merce and navigation." 

The circumstances, and the apparent necessity which induced 
Congress to enact this law, are well understood by the profession 
in the States bordering upon the great lakes. Previous to the year 
1845, the Supreme Court of the United States had, by a uniform 
course of decision, adopted the theory of the English courts, of 
limiting the jurisdiction of the admiralty to waters subject to the 
ebb and flow of the tide. In the case of The Steamboat Thomas 
Jefferson vs. Johnson et ah, 10 Wheat. R. 428, decided in 1825, it 
was held that the admiralty had no jurisdiction over contracts for 
the hire of seamen, except in cases where the service was performed 
upon the sea, or upon waters within the ebb and flow of the tide. 
This was a leading case, and the opinion of the court was pronounced 
by Mr. Justice Story, who was pre-eminent for his learning, and 
whose expositions of constitutional and maritime law have ever com- 
manded respect at home and abroad. But this learned jurist evi- 
dently saw and felt the injustice of the rule of law established in 
that case; for he there put the queer e whether, under the power to 
regulate commerce, Congress might not extend the remedy, by the 
summary process of the admiralty, to the case of voyages on the 
western waters. And, in the opinion delivered, he gave the signifi- 
cant suggestion (since acted on by Congress) that " if the public 
inconvenience from the want of process of an analogous nature, shall 
be extensively felt, the attention of the legislature will doubtless be 
drawn to the subject." 

The same doctrine of limiting the admiralty jurisdiction to tide 
water, was again affirmed in 1837, by the same court, in case of 
The Steamboat Orleans vs. Phoebus, 11 Peters' R. 175. This con- 
tinued and apparently settled interpretation of the Constitution by 
the highest judicial tribunal of the country, and its palpable injus- 
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tice to those connected with the great commercial marine of the 
lakes, left to Congress no other alternative than to profit by the 
suggestion of the court, intimated in the case of the Thomas Jeffer- 
son, and if possible by legislation, to mitigate the evil and soften the 
injustice resulting from the doctrine of those cases. 

It was this condition of things that brought about the passage of 
the act of February 26, 1845. This law is entitled " An Act to 
extend the jurisdiction of the District Courts to certain cases upon 
the lakes and navigable waters connecting the same." The act, 
neither in its title or its body, purports to confer upon the District 
Courts admiralty and maritime jurisdiction, nor was such the pur- 
pose of its framers. It authorizes quasi admiralty proceedings in 
certain cases, it is true. Bat it is clear that Congress did not look 
to the second section of the third article of the Constitution for its 
authority to pass the act, for, at that time, it was well settled by 
the judgment of the Supreme Court, that this second section did 
not invest the government of the United States with any power to 
confer upon the federal courts admiralty jurisdiction over waters 
not affected by the tide. 

It is equally clear, that in passing the act, Congress looked for 
its authority solely to the 8th section of the 1st article of the Con- 
stitution, which declares that " Congress shall have power to regu- 
late commerce with foreign nations and among the several States." 
Under this provision it had been repeatedly held, that Congress has 
power to legislate over navigation as well as trade ; that it has 
power to prescribe what shall constitute American vessels, and the 
national character of the seamen who shall navigate them ; and also 
to prescribe rules and regulations for the intercourse and navigation 
of such vessels between the different States and Territories. 

But the act of 1845 does not repeal or otherwise abrogate the 9th 
section of the law of 1789, or any part of it. At most, it can only 
be regarded as affording remedies which are cumulative upon former 
laws. It designates a class of vessels of 20 tons burthen and up- 
wards that are enrolled and licensed for the coasting trade, and at 
the time employed in business of commerce and navigation between 
ports and places in different States and Territories upon the lakes. 
It makes no provision in relation to vessels engaged in the foreign 
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trade ; nor does it embrace remedies upon a large variety of mari- 
time contracts, having no connection with the navigation and trade 
between different States. 

We know of no rule of construction by which the act of 1845 
should be held to have the effect of repealing any portion of the 9th 
section of the judiciary act, or to abridge any of the admiralty 
powers conferred upon the District Courts by the statute of 1789. 
Its purpose, as avowed in its title, is " to extend the jurisdiction of 
the District Courts ;" and it certainly cannot be so construed as to 
limit and abridge an existing jurisdiction. 

This interpretation and construction of the act of 1845, as to its 
effect upon previous legislation, is amply sustained by authority. 
When a statute gives a new remedy without impairing or denying 
one already known to the law, the rule is to consider it as cumula- 
tive, allowing either the new or the old remedy to be pursued. 15 
Ohio R. 65 ; 3 Hill R. 41 ; 15 John. R. 222. To repeal a statute 
by implication, it is not sufficient to establish that subsequent laws 
cover some or even all the cases provided for by the prior law ; for 
they may be merely affirmative, or cumulative, or auxiliary. But 
there must be a positive repugnancy, and even then the old law is 
repealed only fro tanto to the extent of the repugnancy. 16 Peters 
R. 362 ; 3 How. R. 646. 

There is no repugnancy between the acts of 1789 and 1845. 
Under the former law, the District Courts have jurisdiction of ves- 
sels under 20 tons burthen, whether enrolled and licensed or not, and 
also of vessels employed in the foreign trade. And they have juris- 
diction of those exceeding 20 tons burthen that are enrolled and 
licensed, and engaged in navigation between different States, not 
only by virtue and under the authority of the act of 1789, but also 
by the act of 1845 ; and yet the right of the trial of facts put in 
issue to a jury, is secured in all cases. 

This we believe to be the true import and legal effect of the two 
acts of Congress, when considered and construed together. We do 
not intend or desire to enter upon a discussion of the constitutional 
power of Congress to pass, and to make either of these laws opera- 
tive upon the great lakes. Nor is it for us to sit in judgment upon 
the merits of the controversy which, for many years, has engaged 
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the members of the Supreme Court of the United States, upon the 
question of limiting the admiralty jurisdiction of the federal courts 
to tide water. That controversy has been distinguished for great 
ability and profound learning. It has been attended with all the 
sensitiveness (and yet without any of the arrogance or acrimony) 
which characterized the struggle for jurisdiction in England between 
the courts of common law and those of the admiralty and chan- 
cery, in the early part of the seventeenth century. We are well 
satisfied with the interpretation of the constitution, as to the extent 
of the admiralty powers possessed by the general government, 
which is now established by the mature judgment of the Supreme 
Court of the United States ; and it is enough to know, that the 
case of The Steamboat Thomas Jefferson vs. Johnson et al„ 12 
Wheat., and The Orleans vs. Phcebus, 11 Peters, are overruled 
eases, and that the doctrine maintained by the Supreme Court in 
the cases of the Genesee Chief and steamboat Magnolia, fur- 
nishes a rule of decision which is of paramount authority in all the 
courts of the United States. 

On the whole, we are of the opinion, that the admiralty jurisdic- 
tion of this court is rightfully exercised over the vessel seized in 
this case, and that it is no valid objection to the jurisdiction, that 
the vessel, at the time of seizure, was not enrolled and licensed for 
the coasting trade, or engaged in the business of commerce and 
navigation between different States or Territories. 

In the Court of Common Pleas of Hamilton County, Ohio. 

CHESTER BAXTEE VS. WM. P. AND EMILY A. KOELOFSON. 

1. Where a married woman executed a mortgage upon her separate property under 
representations which were false and fraudulent, which mortgage would not have 
been executed had such misrepresentation not been made, and at the same time 
her husband made a negotiable promissory note which was secured by, and ac- 
companied this mortgage, and such negotiable promissory note passes into the 
hands of a holder without notice for value, the wife may make a valid defence 
to such note, because the mortgage is the principal debt, and the negotiable 
paper is incident to it. 

2. A mortgage is in no sense a security similar to a negotiable promissory note, 
and does allow the principles of law which apply to notes or bills to be applied 
to it. 



